
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   10 
HEARING DATE:   3/19/21 

 
 

- 1 - 

 1.  TIME:  1:30   CASE#: MSC20-02177 
CASE NAME: FLIER V. FCA US LLC, ET AL 
SPECIAL SET HEARING ON: DEFENDANT FCA US LLC’S MOTION TO COMPEL 
ARBITRATION AND STAY ACTION 
* TENTATIVE RULING: * 
 

Plaintiffs Patricia and Richard Flier filed a lawsuit pursuant to the Song-Beverly Consumer 

Warranty Act, Civil Code sections 1790 through 1795.8, breach of contract, and violation of the 

California Consumer Legal Remedies Act, Civil Code sections 1750 through 1784. They filed 

suit against the dealership that sold them their 2017 Chrysler Pacifica, Stead Motors, Inc. dba 

Walnut Creek Chrysler Jeep Dodge Ram, and FCA US LLC, the manufacturer of the vehicle. 

Crucially, for this motion, when Plaintiffs purchased their vehicle, they entered into a finance 

contract with Stead Motors, the Retail Installment Sales Contract – Simple Finance Charge 

(RISC). They also received from FCA an express warranty booklet. The RISC contains the 

following language. 

Any claim or dispute, whether in contract, tort, statute or otherwise (including the 

interpretation and scope of this Arbitration Provision, and the arbitrability of the 

claim or dispute), between you and us or our employees, agents, successors or 

assigns, which arises out of or relates to your credit application, purchase or 

condition of this vehicle, this contract or any resulting transaction or relationship 

(including such relationship with third parties who do not sign this contract) shall, 

at your or our election, be resolved by neutral, binding arbitration and not by a 

court action. 

RISC at 7, Stewart Decl. Ex. A. FCA and Stead Motors simultaneously but separately moved to 

compel arbitration. Plaintiffs dismissed Stead Motors. The sole defendant remaining is FCA. 

Requests for Judicial Notice 

Both parties have submitted documents and requested that the Court take judicial notice of them. 

Both requests are unopposed. As the documents are properly the subject of judicial notice, the 

Court GRANTS both requests. 

Waiver 

Plaintiffs first argue that FCA has waived its right to compel arbitration. The Court considers 

several factors in determining whether the right has been waived:  

(1) whether the party’s actions are inconsistent with the right to arbitrate; (2) 

whether “the litigation machinery has been substantially invoked” and the parties 

“were well into preparation of a lawsuit” before the party notified the opposing 

party of an intent to arbitrate; (3) whether a party either requested arbitration 

enforcement close to the trial date or delayed for a long period before seeking a 
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stay; (4) whether a defendant seeking arbitration filed a counterclaim without 

asking for a stay of the proceedings; (5) “whether important intervening steps 

[e.g., taking advantage of judicial discovery procedures not available in 

arbitration] had taken place”; and (6) whether the delay “affected, misled, or 

prejudiced” the opposing party. 

Saint Agnes Med. Ctr. v. PacifiCare of Cal., 31 Cal. 4th 1187, 1196 (2003) (quoting and 

adopting standards of Sobremonte v. Superior Court, 61 Cal. App. 4th 980, 992 (1998)). Here, 

there is no dispute that the answer to factors 3 and 4 is “no.”  

Factors 1 and 2 overlap and will be addressed jointly. A brief history of the proceedings is that 

Plaintiffs filed their complaint April 13, 2020. Defendants removed the case and it was 

remanded. Defendants moved to transfer venue. On August 13, 2020, FCA Petitioned to 

coordinate the proceeding with 97 other similar actions. The petition spoke of the judicial 

economy of consolidating the actions for pre-trial purposes. FCA also claimed that it would be 

injured by proceeding in multiple separate actions. FCA did not mention arbitration. On 

December 1, 2020, that Petition was denied. FCA subsequently filed a writ. The Court has 

reviewed the appellate dockets, and it appears that the writ was summarily denied on March 4, 

and FCA has filed a petition for review with the California Supreme Court as of March 12, 2021. 

Meanwhile, on January 29, 2021, the parties appeared for a Case Management Conference. 

Although FCA checked the “binding arbitration” box on the Case Management Conference 

statement, it provided no further information and that box is easily overlooked. It did not identify 

this Motion as one it intended to file, in box 15 of the form. It also failed to raise the issue of 

arbitration at the CMC. 

It appears to the Court that FCA wished to avail itself of collective action procedures and was 

aware it could not do so in arbitration, and so it declined to pursue arbitration until its bid for 

collective action was finally unsuccessful.  

FCA attempts to gloss over its pursuit of coordination by characterizing it as “mere participation 

in a lawsuit.” Reply at 6. That description is inapt. Answering a complaint or responding to 

discovery may be “mere participation in a lawsuit.” Seeking to coordinate 98 cases in state court, 

in a case involving an arbitration clause that prohibits collective action, is not “mere 

participation.” Indeed, it seems rather to have been a significant focus of the activity in the case 

up until recently. “The trial court must still view the litigation as a whole and determine if the 

parties’ conduct is inconsistent with a desire to arbitrate.” McConnell v. Merrill Lynch, Pierce, 

Fenner & Smith, Inc., 105 Cal. App. 3d 946, 952 n.2. (1980). Moreover, comparing this case to 

Keating v. Superior Court, 31 Cal. 3d 584 (1982), from which FCA has taken the language of 

“mere participation” is instructive. In Keating, the defendant did little other than answer a 

complaint, remove the case to federal court, and oppose a motion to coordinate, prior to bringing 
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a motion to compel arbitration. Here, in contrast, FCA has sought to avail itself of state court 

coordination proceedings. 

With respect to factor 5, although FCA has responded to discovery, see Law Decl. Ex. 5, it does 

not appear to have propounded discovery. This factor weighs against waiver.  

Finally, factor 6 evaluates the prejudice to Plaintiffs from FCA’s failure to pursue arbitration 

until now. Although FCA and other courts have minimized Plaintiffs’ outlay of costs and fees, 

there is no denying that, had FCA moved to compel arbitration prior to the coordination 

proceedings, those fees would have been eliminated.1 Any suggestion that “in this fee shifting 

litigation, Plaintiffs have little to no incentive to avail themselves of the ‘benefits and efficiencies 

of arbitration’” is both confusing and nonsensical, given that Plaintiffs were not the initiators of 

the fees about which they now complain. The Court resists the idea that Plaintiffs cannot argue 

that, had arbitration been pursued earlier, it would have resulted in efficiencies because they 

oppose some of those efficiencies and seek to recover fees if successful. The point is that by 

wasting the Plaintiffs’ time prior to seeking to compel arbitration, Defendant is reducing the 

efficiencies of arbitration. Guess?, Inc. v. Superior Court, 79 Cal. App. 4th 553, 558 (2000) 

(“Through Kirkland’s delay--which it has not even tried to explain--Guess has lost whatever 

efficiencies that would otherwise have been available to it through arbitration.”). 

St. Agnes suggests that prejudice requires more than simply the unnecessary outlay of fees and 

costs. Here, the parties have not litigated arbitrable claims, and FCA has not used discovery 

processes that are unavailable in arbitration. “[A] petitioning party’s conduct in stretching out the 

litigation process itself may cause prejudice by depriving the other party of the advantages of 

arbitration as an ‘expedient, efficient and cost-effective method to resolve disputes.’” Burton v. 

Cruise, 190 Cal. App. 4th 939, 948 (2010) (quoting Sobremonte, 61 Cal. App. 4th at 996). As in 

Hoover v. American Income Life Insurance Company, 206 Cal. App. 4th 1193, 1205-06 (2012), 

Plaintiffs have experienced a delay of almost a year, and several varying processes relating to 

venue and jurisdiction, while Defendant has not introduced the question of arbitration—aside 

from a passing reference as one of its twenty-five affirmative defenses—and has conducted 

litigation in a style inconsistent with arbitration. Unlike in Hoover, however, FCA has not 

availed itself of discovery or solicited class members (as there are none). While there has been a 

substantial delay in the assertion of arbitration, and while Plaintiffs have experienced some 

prejudice, there is still approximately a year until trial, and discovery has been minimal. The 

Court shares the concern articulated in Adolph v. Coastal Auto Sales, Inc., 184 Cal. App. 4th 

1443, 1452 (2010): 

                                                
1 Groom v. Health Net, 82 Cal. App. 4th 1182, 1197 (2000), is inapposite, as the court there determined that the fees 
expended prior to the arbitration motion were not drastically different than what would have occurred in arbitration, 
and there were valid reasons for the defendant to pursue court remedies first.  
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We are loathe to condone conduct by which a defendant repeatedly uses the court 

proceedings for its own purposes (challenging the pleadings with demurrers) 

while steadfastly remaining uncooperative with a plaintiff who wishes to use the 

court proceedings for its purposes (taking depositions), all the while not breathing 

a word about the existence of an arbitration agreement, or a desire to pursue 

arbitration, and, in fact, withholding production of the arbitration agreement until 

after the demurrer hearing on the day the demurrer is overruled. To believe that 

defendant was not aware of its late-asserted right to arbitrate until plaintiff filed its 

SAC strains our imagination to the breaking point. 

See also Guess?, Inc. v. Sup. Ct., 79 Cal. App. 4th 553, 557-58 (2000) (delay of three months, 

participation in discovery responses without discussing arbitration, and moving for a stay 

“claiming an altruistic interest in judicial economy” all constituted waiver).   

Following Adolph and Guess?, the Court finds that there has been a waiver. 

Enforceability 

Next, Plaintiffs assert that FCA cannot enforce the arbitration clause because it is a third-party 

nonsignatory. It would only be able to enforce the clause under the doctrine of equitable 

estoppel. Equitable estoppel operates to prohibit a party from resisting contractual arbitration 

where either “must rely on the terms of the written agreement in asserting its claims against the 

nonsignatory or the claims are ‘intimately founded in and intertwined with’ the underlying 

contract” or “the signatory alleges substantially interdependent and concerted misconduct by the 

nonsignatory and another signatory and ‘the allegations of interdependent misconduct [are] 

founded in or intimately connected with the obligations of the underlying agreement.” Kramer v. 

Toyota Motor Corp., 705 F.3d 1122, 1128-29 (9th Cir. 2013). 

Defendant relies on Felisilda v. FCA US LLC, 53 Cal. App. 5th 486 (2020). At first blush, 

Felisilda appears to be on point, as it involves the very same contractual language at issue and 

the very same defendant, FCA. Upon closer evaluation, however, Felisilda does not control here. 

First, as later federal courts have pointed out, Felisilda was an action on express warranties from 

the sale of the vehicle.2 Thus, it arose out of the very same contract that contained the arbitration 

clause. Here, Plaintiffs’ claims do not arise out of the RISC. Indeed, they rely on express 

warranties directly with FCA, a document that itself contains no arbitration clause. Law Decl. 

Ex. 1. “Equitable estoppel applies ‘when the signatory to a written agreement containing an 

arbitration clause ‘must rely on the terms of the written agreement in asserting [its] claims’ 

against the nonsignatory.’MS Dealer Service Corp. v. Franklin, 177 F.3d 942, 947 (11th Cir. 

1999), The difference between ‘reference,’ the word chosen by KPMG/Sidley, and ‘reliance,’ as 

                                                
2 The two prior orders in related cases do not appear to address this point, instead assuming that the plaintiffs in 
those matters were basing their claims on the warranties in the RISC. 
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employed by MS Dealer and others, is significant.” Goldman v. KPMG, LLP, 173 Cal. App. 4th 

209, 218 (2009). Where the actionable conduct alleged in the Complaint does not arise out of any 

obligations of the Lease,” In re Ford Motor Co. Dps6 Powershift Transmission Prods. Liab. 

Litig., 470 F. Supp. 3d 1117, 1126 (C.D. Cal. 2020), equitable estoppel is not appropriate. To put 

it simply, Plaintiffs rely on a contract directly with FCA, which contains no arbitration clause, 

rather than a separate contract, upon which Plaintiffs do not rely, and to which FCA is not a 

third-party beneficiary, but which happens to have an arbitration clause.  

Second, at the time of the order compelling arbitration in Felisilda, the dealership was still a 

party. The dealership had brought the motion to compel arbitration and FCA filed a non-

opposition. The Court of Appeal held that the arbitration clause was enforceable. The Court did 

not, however, have the opportunity to evaluate whether FCA can make that election, as FCA 

never moved to compel arbitration in that matter. Here, at the time of the Court considering the 

motion, the dealership is no longer a party. This is important, because the language of the 

arbitration clause states that matter “shall at your or our election” be resolved by arbitration. This 

demonstrates that, even though arbitration may be compelled on behalf of a third party non-

signatory, it may not be compelled by a third party non-signatory.3 This makes sense in this case, 

as the third-party is not a beneficiary of this contract. Goonewardene v. ADP, LLC, 6 Cal. 5th 

817, 830 (2019). The RISC relates to payments and ownership of a financed vehicle.  

Third, the Court disagrees with Defendant’s reading of the arbitration clause. The parties in 

Felisilda appear not to have raised with the Court of Appeal, and thus it did not consider, the 

precise language of the arbitration clause. The “third party” parenthetical in the clause defines 

the words “contract or any resulting transaction or relationship” (emphasis added) rather than, 

as Felisilda presumed, “condition of this vehicle.” Thus, arbitration can be compelled in cases 

involving third party relationships that result from the contract. The FCA is not a third-party 

resulting from the contract. It is a third-party relating to the condition of the vehicle. As Felisilda 

did not discuss the language in depth, it is hard to believe that it analyzed it. Indeed, Felisilda 

involved an action on the contract with the arbitration clause, so the distinction was not 

necessary. Thus, Felisilda is not controlling on this point. 

Recission 

Next, Plaintiffs argue that, because they seek rescission of the RISC as a remedy in the litigation, 

arbitration is improper. The Court agrees with FCA that this is not a supportable basis to deny the 

motion. If arbitration were otherwise appropriate, it would be for the arbitrator to determine 

                                                
3 Similarly, the arbitration clause applies to disputes “between you and us.” Although Felisilda brushed off this 
language, and found it to have been superseded by the third party language, again that determination can be 
distinguished by the presence of the contractual party in that litigation at the time of the arbitration decision. 
Moreover, as discussed below, the Court believes that Felisilda did not properly evaluate the language of the clause, 
because the parties did not adequately raise it. Here, Plaintiffs raised the issue in their brief. 
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liability and then remedies, including rescission. Winter v. Window Fashions Professionals, Inc., 

166 Cal. App. 4th 943, 948 (2008). 

Judicial Estoppel 

Finally, Plaintiffs assert that FCA is judicially estopped from asserting any arbitration rights at 

this time. The key action Plaintiffs assert as forming the basis of that estoppel is the “aggressive 

civil coordination campaign.” The elements of judicial estoppel are “(1) the same party has taken 

two positions; (2) the two positions were taken in judicial or quasi-judicial administrative 

proceedings; (3) the party was successful in asserting the first position (i.e. the tribunal adopted 

the position or accepted it as true); (4) the two positions are totally inconsistent; and (5) the first 

position was not taken as a result of ignorance, fraud, or mistake.” Owens v. County of L.A., 220 

Cal. App. 4th 107, 121 (2013). The third factor need not always have been satisfied for judicial 

estoppel to apply. Jogani v. Jogani, 141 Cal. App. 4th 158, 181 (2006).  

FCA asserts that the “coordination petition was consistent with Defendant’s intent to arbitrate,” 

Reply at 9, because “[o]ne of the purposes of filing the petition to coordinate was to facilitate 

settlement,” id. at 7. This is not persuasive. 

As Plaintiffs have explained, the arbitration clause prohibits “consolidation of individual 

arbitrations.” Stewart Decl. Ex. A. FCA’s pursuit of coordinated proceedings was inconsistent 

with the arbitration that it proposes. Other than that issue, however, its position was not “totally 

inconsistent” with the position here. Given that the two positions are not totally inconsistent, the 

Court declines to find FCA judicially estopped from seeking arbitration here. 

Stay 

Although the Court is concerned that FCA’s actions have resulted in substantial delay, the Court 

also understands that other similar matters have been compelled to arbitration. The Court asks 

the parties to be prepared to argue the propriety of a stay if the Court confirms its tentative and 

denies the Motion to Compel Arbitration. 

The Court therefore DENIES FCA’s Motion to Compel Arbitration. 

 
To contest this tentative ruling, please call (510) 942-2110 or email Dept. 10 at 
dept10@contracosta.courts.ca.gov. The Court prefers notice by e-mail. 
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 2.  TIME:  1:30   CASE#: MSC20-02177 
CASE NAME: FLIER V. FCA US LLC, ET AL 
SPECIAL SET HEARING ON: DEFENDANT STEAD MOTORS, INC.’S MOTION TO COMPEL 
ARBITRATION AND STAY ACTION 

* TENTATIVE RULING: * 
 

Based on representations from counsel that Defendant Stead Motors, Inc., DBA Walnut Creek 
Chrysler Jeep Dodge Ram has been dismissed from the case, confirmed by the lack of a reply 
brief by this Defendant, the Motion is DENIED AS MOOT. 
 
To contest this tentative ruling, please call (510) 942-2110 or email Dept. 10 at 
dept10@contracosta.courts.ca.gov. The Court prefers notice by e-mail. 
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